IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE M DDLETON, : ClVIL ACTI ON
Plaintiff, : 97- 6046
V. :

REALEN HOVES, |INC., individually
and t/a RH - OAK TERRACE, L.P.

Def endant .
MEMORANDUM AND ORDER

JOYNER, J. OCTOBER , 1998

Presently before the Court is Defendant, Real en Hones,
Inc.’s (“Realen” or “Defendant”), Mdtion for Partial Summary
Judgnent as to Count Il of Plaintiff, George Mddleton' s
(“Mddleton” or Plaintiff”), amended conpl ai nt which seeks
recovery for Realen s alleged breach of an agreenent to sell
Plaintiff a house, and Defendant’s Mdtion to Dismss for Lack of
Subj ect Matter Jurisdiction if sumary judgnment is granted as to
Count Il. Al so before the Court is Plaintiff’s Mtion for
Partial Summary Judgnent as to Count | of the anmended conpl ai nt
whi ch al |l eges breach of contract and seeks recovery of
Plaintiff’'s allegedly guaranteed bonus amount of $65,000. For
the follow ng reasons, Defendant’s Mdtion for Partial Summary
Judgnent as to Count Il is granted; Defendant’s Mdtion to D sm ss
is denied; and Plaintiff’s Mdtion for Partial Summary Judgnment as
to Count | is denied.

BACKGROUND



Plaintiff was hired by Real en in August of 1996 as D vi sion
Manager for Realen’s Philadel phia Division. Mddleton’s
conpensation was to be $125, 000 per year, with a bonus equal to
3% of the Division Net Incone. Realen guaranteed that
M ddl eton’ s bonus for the first 12 nonths would be no | ess than
$65, 000. However, Real en’s standard bonus conpensation
agreenent, referenced in Mddleton's offer letter, stated that if
M ddl eton was term nated for cause, as defined in the agreenent,

' In

he would forfeit all accrued but unpaid bonus conpensati on.
the offer letter, Realen also offered Mddleton the opportunity
to purchase a Real en hone in one of their neighborhoods at a
di scounted rate.

Plaintiff decided to build a Realen hone in the Aberdeen at
Tal anore conmunity. Realen authorized Plaintiff to begin
construction on the hone in approxi mtely Novenber of 1996.
Architectural draw ngs were prepared for Mddleton’s hone, and
M ddl eton prepared an Addendum and Agreenent of Sal e, which
i ncl uded sone figures regarding the cost of the property, its
| ocation and specific description, and referenced the
architectural drawi ngs. However, Realen did not sign the
Agreement of Sale. The facts denonstrate that M ddl eton and
Real en engaged i n ongoi ng negoti ati ons concerning the

constructi on and cost of the hone.

! The parties dispute whether M ddl eton actually received a

copy of the standard bonus conpensati on agreenent with his offer of
enpl oynent. However, there is no question that the bonus agreenent
is referenced in the offer letter.
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I n August of 1997, Realen termnated Plaintiff. Realen
asserted that Plaintiff was term nated for cause as defined in
t he bonus conpensation agreenent and therefore did not pay
Plaintiff the $65, 000 bonus that had been guaranteed. Regarding
the home being built, followng his termnation Plaintiff wote a
letter to Realen indicating, anong other things, that he did not
accept their “proposal” for the sale of the house and thus
i ndi cated that his purchase of the hone was inpossible. Realen
offered the hone for sale to Mddleton once nore at its appraised
val ue, but Mddleton did not accept the offer. Realen
subsequently sold the house to a third party at a profit.
Plaintiff brought this action pursuant to 28 U S. C. 81332
seeki ng the $65,000 in bonus conpensation and clai m ng that
Real en reneged on the sale of the house to Plaintiff causing
Plaintiff a | oss of an anpbunt in excess of $100,000. Both

parties agree that this action is governed by Pennsyl vania | aw.

DI SCUSSI ON

Sunmary Judgnent St andard

Summary judgnent is appropriate where the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, reveal no genuine issue of materia
fact, and the noving party is entitled to judgnent as a matter of
law. Fed. R Civ. P. 56(c). Qur responsibility is not to
resol ve di sputed issues of fact, but to determ ne whether there

exi st any factual issues to be tried. Anderson v. Liberty Lobby,
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Inc., 477 U.S. 242, 247-49 (1986). The presence of "a nere
scintilla of evidence" in the nonnbvant’'s favor will not avoid

summary judgment. WIllians v. Borough of West Chester, 891 F.2d

458, 460 (3d Gr. 1989)(citing Anderson, 477 U S. at 249).

Rat her, we will grant summary judgnent unless "the evidence is
such that a reasonable jury could return a verdict for the
nonnovi ng party." Anderson, 477 U. S. at 248.

In making this determnation, all of the facts nust be
viewed in the light nost favorable to the non-noving party and
all reasonable inferences nust be drawn in favor of the non-
noving party. 1d. at 256. Once the noving party has net the
initial burden of denonstrating the absence of a genuine issue of
material fact, the non-noving party nust establish the existence

of each elenent of its case. J.F. Feeser, Inc. v. Serv-A-

Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990)(citing Cel otex

Corp. v. Catrett, 477 U S. 317, 323 (1986)).

Il. Statute of Frauds

Def endant seeks sunmary judgnent on count Il of Plaintiff’s
anmended conpl aint arguing that Plaintiff cannot recover on a
breach of contract theory for the sale of the house because
Plaintiff has not shown sufficient evidence to denonstrate a
signed witing that satisfies Pennsylvania's Statute of Frauds.
See 33 P.S. 81. Count Il of Plaintiff’'s anmended conpl ai nt
al l eges that Realen entered into an agreenent of sal e whereby

Real en woul d construct and sell a honme to Plaintiff for which
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Plaintiff would pay the Defendant’s construction costs plus a
profit of $3,000. See (Pl.’s Anended Conpl. at T 22-24).
Plaintiff alleges that Defendant breached the terns of the
contract by selling the house to a third party. 1d. at § 26.
The Statute of Frauds provides that agreenents for the sale

of real estate “’'shall not be enforced unless they are in witing

and signed by the seller.”” Enpire Properties, Inc. v. Wxorial,

Inc., 674 A 2d 297, 302 (Pa. Super. 1996)(quoting Hostetter v.

Hoover, 547 A 2d 1247, 1250 (1988)); see also 33 P.S. 81; ol f

View Ofice Canpus Partnership v. Resolution Trust Corp., No.

Cl V. A 96-5597, 1997 W 667111, * 6 (E.D. Pa. Cct. 2, 1997),;

Dal ki ewi cz v. Redevel opnent Authority of Luzerne County, 588 A 2d

932, 934 (Pa. Super. 1991), appeal denied, 602 A 2d 859 (Pa.
1992). The signed witing can consist of nore than one docunent.

Dal ki ewicz, 588 A . 2d at 934. The Statute of Frauds can be

satisfied with a nenorandum

[ Clonsisting of several witings, (a) if each witing is
signed by the party to be charged and the witings indicate
that they relate to the same transaction, or (b) though only
one witing is signed if (i) the signed witing is
physically annexed to the other witing by the party to be
charged, or (ii) the signed witing refers to the unsigned
witing, or (iii) it appears fromexam nation of all the
witings that the signed witing was signed with reference
to the unsigned witings.

ld. (quoting Target Sportswear v. Clearfield Foundation, 474 A 2d

1142, 1147-48 (Pa. Super. 1984)(quoting Restatenent, Contracts, 8§
208)). However, “’[w] hether the nmenorandumrelied upon is a

si ngl e docunent or consists of several related or connected



writings, the conplete terns of a valid agreenent nust be
ascertainable therefromwth certainty and nust al so di sclose an

intention to be bound.’” Target Sportswear, 474 A . 2d at 1148

(quoting Wllians v. Stewart, 168 A 2d 769, 771-72 (Pa. Super.

1961) (internal citations omtted)); see also Linsker v. Savings

of Anerica, 710 F. Supp. 598, 600 (E.D. Pa. 1989).

Further, “there is no requirenent in the Statute or the
decisional law that a signature be in any particular form”

Hessenthaler v. Farzin, 564 A 2d 990, 993 (Pa. Super. 1989).

“Instead, the focus has been on whether there is sone reliable

i ndi cation that the person to be charged with perform ng under
the witing intended to authenticate it.” 1d. (surveying case

| aw all ow ng non-traditional signature to suffice). The Statute
is designed to “prevent the possibility of enforcing unfounded
fraudulent clains.” 1d. at 992. Therefore a court “’shoul d

al ways be satisfied wwth “sonme note or nenoranduni that is
adequate . . . to convince the court that there is no serious
possibility of consunmating fraud by enforcenent.’” 1d. at 993

(quoting In Re Estate of Beeruk, 241 A 2d 755, 758 (Pa.

1968) (quoting Corbin on Contracts 8 498, at 680-81 (1950))).

In response to Defendant’s Motion for Sunmary Judgnent,
Plaintiff acknow edges that there is not one witing that is
signed by both parties, but instead argues that “the docunents in
t he case, when construed together, indicate that Realen agreed to
construct and sell to Mddleton a house constructed for himon

| ot 607 of the Aberdeen devel opnent, at a steep discount, with
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only $3,000 factored in as profit.” (Pl.’s Resp. Mem at 5). The
docunents Plaintiff refers to are the architectural draw ngs
whi ch indicate the |ayout and design of the hone and are | abel ed
“M ddl eton Resi dence”; an Agreenent of Sal e and Addendumto the
Agreenent of Sale both of which were drafted and signed by
M ddl eton al one, and which refer to the architectural draw ngs;
and a nenorandum from M chael Saba (“Saba”), a Real en enpl oyee,
whi ch, according to Plaintiff, “provides a nonetary breakdown
showi ng that Realen anticipated a profit of $3,000 fromthe sale
of the property to Mddleton, which is consonant with the
Addendum to Agreenent of Sale signed by Mddleton.” See (Pl.’s
Resp. Mem at 5-6).

In order to successfully argue this theory, Plaintiff nust

show a signed witing. See Dalkiew cz, 588 A 2d at 934.

Plaintiff argues that the architectural draw ngs represent a
signed witing because Realen’s nane “prom nently displayed on
every page” of the architectural drawings is “sufficient to
constitute a signature under Pennsylvania law.” (Pl.’s Resp.

Mem at 5). However, even if the display of the Real en nanme on
the drawi ngs were sufficient to constitute a signature under
Pennsyl vania law, Plaintiff has not shown that this “signed”
witing was either “physically annexed to the other witing by
the party to be charged [Realen in this case]”; or “refers to the
unsigned witing,” or that “it appears from exam nation of al

the witings that the signed witing was signed with reference to

t he unsigned witings.” Dalkiewcz, 588 A 2d at 934 (quoting
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Target Sportswear, 474 A 2d at 1147-48 (quoting Restatenent,
Contracts, § 208)).

For exanple, the Sales Agreenent that Plaintiff signed and
which refers to the architectural draw ngs was prepared by
Plaintiff. See (Mddleton's Dep. at 57-60). Thus, although the
drawi ngs are supposedly “physically annexed” to the Sal es
Agreenent, there is no evidence that they were “physically
annexed” there by the party to be charged, Realen. Additionally,
the drawings do not in any way refer to the Sal es Agreenent or
t he Addendum Finally, after reviewng all of the docunents,
there is insufficient evidence for the Court to determ ne that,
the “signed” witing (the drawi ngs) was signed with reference to
t he purchase agreement drafted by Plaintiff.?

Mor eover, Plaintiff has not shown that “’the conplete terns
of a valid agreenent’” are ascertainable froma review of all of
t hese docunents or that they “’disclose an intention to be

bound.’” Target Sportswear, 474 A 2d at 1148 (quoting WIIlians,

168 A.2d at 771-72 (internal citations omtted)). The nost
inportant termof the agreenent for which Plaintiff has not shown
an intention to be bound is the price to be paid. See

Hessenthal er, 564 A . 2d at 994 (identifying consideration as an

2 |n fact, the Sales Agreenent refers to the draw ngs under

the categories of “Initial Options” to be chosen and “CDRs.” The
sal es agreenent specifically states that these options “nust be
chosen prior to the execution of this Agreenent.” See (Agreenent
of Sale Y 8)(enphasis added).



essential elenment in a witing sufficient to satisfy Statute of
Frauds) .

Plaintiff argues that the Addendumto the Agreenent of Sale
and the nmeno from Saba establishes the price to be paid as the
cost of construction plus a profit of $3,000. However the
Addendum i ncl udes several other figures, including the |ot cost,
interest, site overhead, salary & wages, deferred marketing, and
settl enent expenses. Further, in addition to a colum of typed
nunbers, the Addendum i ncludes handwitten notations indicating
different nunbers. See (Addendumto Agreenent of Sale). From
this docunent, giving Plaintiff the benefit of every favorable
i nference, the Court cannot ascertain wth any degree of
certainty what Realen, who did not sign this Addendum under st ood
the sales price to be. Likew se, the nmeno from Saba does not
show an intent to bound or provide any degree of certainty as to
the cost of the honme. This neno provides a breakdown of costs.
However, there is a handwitten notation at the bottom of the

meno questioning one of the figures.?®

Finally, Plaintiff
testified at deposition that although the parties discussed
actual cost plus a $3,000 profit to be the possible cost
structure of the deal, that this structure was not stated in

witing other than in estimtes and budgets. (M ddl eton Dep. at

® Plaintiff testified in deposition that sone of the nunbers

listed in Saba’s neno reflected itens that had not yet been
“finalized.” See (Mddleton Dep. at 158).
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75); see also (Mddleton Dep. at 72)(Plaintiff admts that this
cost structure “never got to a contractual form').*

Therefore, we find that as the contract falls within the
statute of frauds and Plaintiff has not presented any docunent or
conbi nati on of docunents sufficient to satisfy the Statute,
Partial Summary Judgnent will be granted as to Count 11 of

Plaintiff’s conplaint.

[11. Oral Agreenent for Sale of Land

“Under Pennsylvania |law, the statute of frauds affects the
remedy available to a party, not the validity of the underlying

oral contract.” Robbins v. Glbraith, No. ClIV.A 91-4393, 1993 W

157725, *2 (E.D. Pa. May 13, 1993)(citing Meiksin v. Howard Hanna

Co., 590 A 2d 1303, 1307 (Pa. Super. 1991)). Therefore, a party

cannot claimnonetary danages for “the | oss of the benefit of the
bargai n under an oral contract falling within the purview of the

statute of frauds.” 1d. (internal citations omtted). However,

“a party injured by another party’'s breach of . . . an oral

agreenent [rendered unenforceable by the statute of frauds] may

* As is discussed nore fully in the followi ng section
regardi ng the existence of an oral contract, the Court has been
presented wth wuncontroverted evidence that indicates that
Plaintiff himself did not understand there to be a contract in
pl ace that coul d be enforced against him For exanple, Plaintiff
said to M ke Saba on one occasi on that he nay deci de not to buy the
house (Saba Dep. at 32); Plaintiff told the | andscaper that he was
no |onger purchasing the house (Mddleton Dep. at 103); and
Plaintiff told Realen that their “proposal” for the sale of the
house made his purchasing of the house inpossible (Letter from
M ddl eton to Real en dated August 1, 1997).
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have an action for nonetary damages based on 'the expenses
incurred on the faith of the contract.’” 1d. (quoting Polka v.
May, 118 A 2d 154 (Pa. 1955)(“holding that the neasure of damages
for the breach of an oral agreenent for the sale of |and was
noney paid on account of the sale and ’'expenses incurred on the

faith of the contract’”)); see also Enpire Properties, Inc. v.

Equireal, Inc., 674 A 2d 297, 302 (Pa. Super. 1996) (sane)
(internal citations omtted); Hostetter v. Hoover, 547 A 2d 1247,

1250 (Pa. Super. 1988) (sane).

Thus, we nust now determ ne whether the facts, when vi ewed
in the light nost favorable to the Plaintiff, establish the
exi stence of an oral contract for the sale of the hone. “The
burden of proving the existence of a contract lies wwth the party

seeking to establish it.” Geiger Associates Plunbing, Heating &

Air Conditioning, Inc. v. Geiger Services, Inc., No. CV. A 98-

1315, 1998 W. 242598, *1 (E.D. Pa. May 14, 1998)(citing Boyle v.
Stei man, 631 A 2d 1025, 1033 (Pa. Super. 1993)); see also

Johnston The Florist, Inc. v. TEDCO Construction Corp., 657 A 2d

511, 516 (Pa. Super. 1995). *“Further, the existence of an oral
contract nust be established by 'clear and precise’ evidence.”

ld.: see also Suppa v. Lee Myl es Associates, Corp., No. C V. A 89-

4179, 1990 W. 109891, *4 (E.D. Pa. July 30, 1990)(sane); Carefoot
v. Ecolaire Inc., No. CIV.A 87-1212, 1989 W. 51759, *11 (E.D. Pa.

May 15, 1989)(sane); see generally Tuman v. Genesis Associates,

935 F. Supp. 1375, 1389 (E.D. Pa. 1996)(listing elenents

necessary to forma contract). “’Under Pennsylvania |aw, the
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test for enforceability of an agreenent is whether both parties
have mani fested an intention to be bound by its terns, and
whether the terns are sufficiently definite to be specifically

enforced.”” Golf View Ofice, 1997 W. 667111 at *4 (quoting

Channel Hone Centers of Gace Retail Corp. v. Gossman, 795 F.2d

291, 298-99 (3d Cr. 1986)); see also Johnston The Florist, 657

A 2d at 516.
In certain circunstances “’[a] contract can be fornmed even
if many of the particulars or specifics have not been discussed

or agreed upon.’” 1d. (quoting Herzog G| Field Serv., Inc. v.

Oto Torpedo Co., 570 A 2d 549, 551 (Pa. Super. 1990)). However,
“’la] contract for the sale of land nust be in such form which
properly expresses the intention of the parties and nust be
definite and certain as to all terns.”” 1d. (quoting Southwest

Ger mant own Community Dev. Corp. V. Concerned Nei ghbors of

Ger mant own, 598 A 2d 63, 64-65 (Pa. Super. 1991)). Further,

“’Ti]t 1s hornbook | aw that evidence of prelimnary negotiations
or an agreenent to enter into a binding contract in the future

does not al one constitute a contract.’” [d. (quoting Channel Hone

Centers, 795 F.2d at 298 (citations omtted)).

In the instant case, there is no doubt that the parties were
engaged in negotiations for the construction and sale of a hone
and that selections concerning the hone had been nmade by
Plaintiff and construction of the hone had begun. However,
Plaintiff has not presented sufficient evidence that an agreenent

concerning sale of the honme had been reached or that either party
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i ntended to be bound by the terns now suggested by Plaintiff as
the oral agreenent. Plaintiff stated at deposition that the cost
structure purportedly agreed upon, actual cost of construction
plus a $3,000 profit, “never got to a contractual form” See
(Mddleton Dep. at 75). Plaintiff now attenpts to rely on what
admttedly were esti mtes and budgets as evidence of an oral
agreenment. 1d. Further, there is uncontroverted evidence in the
record before us that Plaintiff did not have an intent to be
bound by the agreenent. For exanple, on one occasion Plaintiff
told Saba that the price was getting too high on the hone and
that “[i]f it gets any higher, even as is, | mght not buy the
house.” (Saba Dep. at 32). Further, Plaintiff testified that he
told the | andscaper that he “was no | onger going to be purchasing
the hone.” (Mddleton Dep. at 102-03). Finally, in a letter to
Def endant, Plaintiff stated that “[t]he construction of ny
personal house was to be a real benefit to nme and the proposal
you gave ne yesterday conpared to the one we originally discussed
made that purchase inpossible.” (Mddleton Letter to Real en dated
August 1, 1997).

The facts presented establish that negotiations for the
purchase of this honme were ongoing but that the parties had not
agreed upon a price for the home or manifested an intent to be
bound. Therefore, we find that Plaintiff has not net his burden
of establishing with “clear and preci se” evidence that an oral

contract exi sted. See Johnston the Florist, 657 A 2d at 516.
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V. Anmount in Controversy

Def endant argues that if this Court grants partial summary
judgnent as to Count Il of Plaintiff’s conplaint, the
jurisdictional anmpbunt in controversy under 28 U S. C. 81332 w |
not be net. Defendant thus asks this Court to dismss the
remai nder of Plaintiff’s clains.

In a diversity action, the anount in controversy is

determned at the tinme the action is conmenced. G nbel Hol di ng

Co. v. Hirschman, No. CV.A 95-9591, 1997 W. 724562, *2 (S.D.N.Y.

Nov. 19, 1997). A grant of partial summary judgnment, which
brings a plaintiff’s recovery to an anount |ess than the anount
in controversy, does not necessitate dism ssal of the remaining

clains. See Pelesh v. Polyphas Corp., No. ClV.A 95-1355, 1997 W

364477, *5 (E.D. Pa. June 23, 1997)(“no nerit to the contention
that a federal court no longer retains jurisdiction over a case
in which, after an award of partial summary judgnent to the
defendant, the plaintiff’'s remaining clains fall below the

jurisdictional anmpbunt”); MGeehan v. TECO, Inc., No. CIV.A 92-

2385, 1993 W 276955, *5 (E.D. Pa. July 19, 1993); see also New

Rock Asset Partners, L.P. v. Preferred Entity Advancenents, |lnc. ,

101 F. 3d 1492, 1510 (3d G r. 1996); Lonbard v. Economc

Devel opnent Adninistration of Puerto Rico, No. ClV.A 94-1050,

1998 W. 118164, *1 (S.D.N. Y. Mar. 17, 1998); G nbel Hol ding Co.

v. Hirschman, No. ClV.A 95-9591, 1997 W. 724562, *2 (S.D.N. Y.

Nov. 19, 1997); Alter v. Bogoricin, No. CIV.A 97-0662, 1997 W

691332, *3 (S.D.N. Y. Nov. 6, 1997); N eves Donenech v. Dymax
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Corp., 952 F. Supp. 57, 66-67 (1996); Zeller Corp. v. Federal-

Mogul Corp., No. CIV.A 95-7501, 1996 W. 903951 (N.D. Onio July

25, 1996). “Even when a plaintiff’'s allegations |eave 'grave
doubt about the Iikelihood of recovery of the requisite amount,’
dism ssal is not warranted unless it appears '"to a | egal
certainty that the claimis really for less than the
jurisdictional anmpunt . . . .”’” Alter, 1997 W. 691332 at *3

(internal citations omtted); see also Spectator Managenent G oup

v. Brown, 131 F.3d 120, 122 (3d G r. 1997)(to chall enge
jurisdiction the defendant nust showto “a | egal certainty that
the plaintiff cannot recovery that amount”).

In the instant case, fromthe pleadings it was not possible
totell to a degree of legal certainty that Plaintiff would be
unable to recover the anmobunts alleged in Count Il. Therefore, we

Will retain jurisdiction of the case.

V. Plaintiff'’s Motion for Partial Summary Judgnment

Plaintiff filed a notion for partial sumrary judgnent on
Count | of the anended conplaint. Count | asserts a breach of
contract claimand seeks recovery of the $65, 000 Def endant
al l egedly guaranteed Plaintiff as a bonus amount. Plaintiff
asserts that he is entitled to summary judgnent because the offer
of enpl oynent letter from Defendant specifically states that
Plaintiff would be guaranteed a bonus of $65,000 for the first

year and Defendant has admtted that the author of the letter was
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aut hori zed to nake such a representation. Plaintiff, therefore,
argues that there is no genuine issue of material fact.

Def endant responds that the offer letter specifically refers
to anot her docunent, the standard bonus conpensati on agreenent,
which indicates that if enploynent is termnated “for cause,” as
defined in the agreenent, the enployee will forfeit all accrued
but unpai d bonus conpensation. Defendant argues that there is a
genui ne issue of material fact regardi ng whether Plaintiff was
term nated for cause and therefore summary judgnent is not
appropri ate.

It is a well-settled principle of contract construction that

terms are construed contra proferentum that is, against the

drafter. (citations omtted). It is equally well settled
that a contract nmust be construed, if at all possible, to
give effect to all of its terns. (citations omtted).

Finally, when a contract refers to a separate docunent, a

court may exam ne the | anguage of the other docunent to
ascertain the intent of the parties. (citations omtted).

West Dev. Goup v. Horizon Financial, 592 A 2d 72, 75 (Pa. Super.

1991).

Wil e the | anguage of the offer letter referred to by
Plaintiff states that Defendant woul d “guarantee that
[Plaintiff’s] bonus for the first 12 nonths of enploynent wl|
not be less that $65,000," the letter al so provides that
“[a]jttached to this letter is a sanple copy of the Conpany’s

standard bonus conpensation agreenment.”® (Ofer Letter to

> Plaintiff argues that he never received the standard bonus

conpensati on agreenent referenced in his offer letter and upon
whi ch Defendant relies. However, the bonus agreenent is
specifically nentioned in the offer letter Plaintiff admts
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M ddl eton from Real en dated July 23, 1996). The standard bonus
conpensati on agreenent states that “[s]hould your enploynent
termnate 'for cause’, you will forfeit all accrued but unpaid
bonus conpensation.” (Standard Bonus Conpensati on Agreenent
attached to Def.’s Motion for Sunmary Judgnent at Ex. D). The
agreenent further defines “for cause.”

The record establishes that there is a genuine issue of
mat eri al fact concerning whether Plaintiff was term nated for
cause and thus whether Plaintiff is entitled to recover the
$65, 000 bonus anmount. Therefore, Plaintiff’s Mdtion for Partial

Summary Judgnent as to Count | is deni ed.

CONCLUSI ON

An appropriate O der follows.

receiving. Therefore, the Court can consider this agreenent in
determining the intent of the parties. See West Dev. G oup, 592
A 2d at 75.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GEORGE M DDLETON, : ClVIL ACTI ON
Plaintiff, : 97- 6046
V. :

REALEN HOVES, |INC., individually
and t/a RH - OAK TERRACE, L.P.

Def endant .

ORDER

AND NOW this day of COctober, 1998, upon
consi deration of Defendant’s Mdtion for Partial Sunmary Judgnent
as to Count Il and Motion to Disnmiss for Lack of Subject Matter
Jurisdiction and Plaintiff’'s response thereto and Plaintiff’s
Motion for Partial Summary Judgnent as to Count | and Defendant’s
response thereto, it is hereby ORDERED as fol |l ows:

1) Def endant’s Motion for Partial Summary Judgnent as to
Count 11 is GRANTED,

2) Def endant’s Motion to Dismss for Lack of Subject
Matter Jurisdiction is DEN ED; and

3) Plaintiff’s Motion for Partial Summary Judgnent as to

Count | i s DEN ED.

BY THE COURT:

J. CURTIS JOYNER, J.



